§ 372. Errors of judgment or advice, 7A C.J.S. Attorney & Client § 372 


7A C.J.S. Attorney & Client § 372 
Corpus Juris Secundum October 2021 Update 
Attorney & Client 
Kristina E. Music Biro, J.D.; Paul M. Coltoff, J.D.; Lonnie E. Griffith, Jr., J.D.; Glenda K. Harnad, J.D.; John Kimpflen, J.D. and Karl 
Oakes, J.D. 
XI. Duties and Liabilities of Attorney to Client 


B. Care and Skill Required; Negligence or Malpractice 


2. Grounds for Liability 


§ 372. Errors of judgment or advice 


Topic Summary References Correlation Table 


West's Key Number Digest 


West's Key Number Digest, Attorneys and Legal Servicesifem501, 502, 506, 508 to 511, 523 to 526, 529, 531 to 538, 541 
to 552, 554, 563, 565, 567, 568, 571, 573, 588, 601, 603, 604, 606, 607, 611 





Errors in judgment or the giving of erroneous advice may subject an attorney to a claim of malpractice unless the 
attorney exercised reasonable care and acted in good faith and in the honest belief that his or her advice and acts were 
well founded. 


An attorney is bound to exercise its best judgment in the light of its education and experience! and advise the client fully and 
adequately,” but an attorney is not held to a standard of perfection or infallibility.° An attorney is not a guarantor of the soundness 
of its opinions* or a guarantor that its judgment is infallible.> In addition, an attorney is not a guarantor of the validity of an 


instrument that the attorney is engaged to draft. Although an attorney is not liable for every mistake that may occur in practice, 
and an error in judgment does not necessarily constitute a basis for liability, a subjective good faith exercise of judgment or 


an honest belief will not protect an attorney from an otherwise negligent act or omission.” An attorney is expected to perform 


sufficient research to enable him or her to make an informed and intelligent judgment on behalf of the client.® 


The elements of a cause of action for malpractice arising out of legal advice negligently given, or an error of judgment negligently 
made, are the existence of an attorney-client relationship, the negligent giving of advice or a judgment in the course of that 


relationship, and a change of position on the part of the client in reliance on that advice or judgment.” However, in order that 


erroneous advice may impose liability, such advice or error in judgment must be the proximate cause of the loss. 10 The fact that 
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an attorney's judgment on a particular matter may result in litigation is not, in and of itself, a breach of the attorney's duty towards 


the client.!! Malpractice in furnishing legal advice is a function of the specific situation and the client's known predilections. E 
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An attorney is liable for all damage resulting to the client by reason of improper or erroneous advice or judgment where an 
attorney of reasonable knowledge and professional capacity, exercising ordinary care under the circumstances, would have 


avoided the error. 1° On the other hand, mere errors in judgment by an attorney are generally not grounds for a malpractice action 
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where the attorney acts in good faith * and exercises reasonable care, skill, and diligence. !° If an attorney acts in good faith 


and in an honest belief that his or her acts and advice are well founded and in the best interest of the client, the attorney is not 
liable for a mere error in judgment. 16 Under the attorney judgment rule, an attorney's selection of one among several reasonable 
courses of action does not constitute malpractice. 17 To establish entitlement to the protection of the attorney judgment rule, an 
attorney must offer a reasonable strategic explanation for the alleged negligence. Furthermore, an informed judgment on the 


part of counsel, even if subsequently proved erroneous, is not negligence.” 


An attorney is not liable for a mere error of judgment when the attorney consults the client, and the client, after being informed 


of the legal status of the case, approves the course the attorney proposes to pursue.” However, if an attorney negligently or 
willfully withholds from the client information material to the client's decision to pursue a given course of action, or to abstain 
therefrom, the attorney is liable for the client's losses suffered as a result of the action taken without the benefit of the undisclosed 


material facts. } 


The doctrine of informed consent does not apply to attorney malpractice cases in which inadequate or inaccurate advice is 


alleged as a concurrent cause of harm. ”? 


CUMULATIVE SUPPLEMENT 
Cases: 


Attorney and his law firm departed from standard of professional care, as element of legal malpractice claim, by failing to advise 
client that trust provisions of blue sky law prohibited purchase agreement pursuant to which client paid deposit for condominium 
unit to sponsor and its controlling owners, instead of to escrow agent, where client was unaware that the statute voided payment 
of deposit through loan transaction and hence purchase agreement's protection against loss of deposit. N.Y. General Business 
Law § 352-h. Riviera Property Holdings, LLC v. Ferber Chan Essner and Coller, LLP, 66 N.Y.S.3d 391 (Sup 2017). 
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Footnotes 

1 Wis.—Denzer v. Rouse, 48 Wis. 2d 528, 180 N.W.2d 521 (1970) (overruled on other grounds by, Hansen 
v. A.H. Robins, Inc., 113 Wis. 2d 550, 335 N.W.2d 578 (1983)). 

2 N.J.—In re Abrams, 56 N.J. 271, 266 A.2d 275 (1970). 


Liability for failure to advise imposed 

Mass.—Williams v. Ely, 423 Mass. 467, 668 N.E.2d 799 (1996). 

Terms sufficiently clear 

An attorney in a counseling situation must advise a client of the risks of the transaction in terms sufficiently 
clear to enable the client to assess the client's risks; the care must be commensurate with the risks of the 
undertaking and tailored to the client's needs and sophistication. 


WESTLAW 


§ 372. Errors of judgment or advice, 7A C.J.S. Attorney & Client § 372 


NNN HB U 


10 
11 
12 
13 


14 


15 


16 


17 
18 
19 
20 


21 


22 


N.J—Conklin v. Hannoch Weisman, 145 N.J. 395, 678 A.2d 1060 (1996). 

Wise course 
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client go beyond the preliminary clarification of the client's goals and include helping the client make a 
deliberately wise choice among them. 
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561, 94 A.L.R.3d 164 (1976)). 

Failure to investigate 

An attorney who fails to exercise reasonable skill and diligence when investigating the merits of the 
opponent's position on an issue is not immune from liability for legal malpractice. 
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